I
Even with allowances for the complexity of tax law, the bulk of administrative regulations is surprising. Since the advent of the first World "War and the attendant increasing intricacy of the statutes, administrative regulations have assumed an ever-increasing importance in tax administration. The current income tax regulations alone run to 358 pages; and the Cumulative Bulletins, containing rulings upon all the outstanding federal taxes, are sufficient to comprise twenty-five sizeable volumesa limitless source of joy for scholars and of confusion for taxpayers.
The conceptualist might argue that these outpourings of regulations should have little, if any, influence upon the courts in exercising their judicial function of interpreting the statute. Especially might this be argued since the Treasury Department has the function of collecting revenue, and it would therefore be expecting too much of human nature that its executive constructions of the statutes should invariably maintain a studious impartiality. 4 But to accord some weight to executive constructions makes for greater uniformity of interpretation than would result from leaving construction de novo to our scattered judicial tribunals.
A court cannot reason in a mental vacuum on the meaning of words, and the guidance of "able men, and masters of the subject" ' is not lightly to be scouted. Attention is thereby drawn to the practical implications of various possible constructions which might otherwise be overlooked by the judges in their ivory towers. Moreover, if Congress does not interfere with an outstanding administrative construction, it has been arguedthough with little realism-that even without a reenactment of the statute, Congressional silence impliedly approves the construction. 0 Also, since in many cases members of the administrative branch assist in drafting tax statutes, Congress may well have intended to adopt their viewpoint.' Therefore it is a time-honored doctrine that in construing a statute, "the cotemporaneous construction of those who were called upon to act under the law, and were appointed to carry its provisions into effect, is entitled to very great respect." s The rule in favor of departmental constructions also assumes that the interpretation is a "fair" and "reasonable" one. ' 441 (1936) . But virtually any statutory phrase whatsoever is open to construction; especially in complex tax statutes it is a chimerical illusion that there ordinarily is a meaning at once apparent to the honest, untutored understanding of the ordinary man. Compare Justice McKenna in Lynch v. Turrish, 247 U. S. 221, 224 (1918) . When the courts say that a statutory provision is perfectly plain and unambiguous, they mean in reality that they have already interpreted the statute, and that the statute as so construed needs no further construction. Radin, Stautory interprotation (1930) 43 HAv. L. Rav. 863, 869. In fact, the construction which to one court is ED crystal-clear as to render any administrative interpretation superfluous is often the exact opposite of the construction adopted by other tribunals. See Janney v. Comm'r, C. C. A. 
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THE YALE LAW JOURNAL must reasonably conform to the statute which it interprets: would a reasonable man, in the position of the Commissioner, have issued a similar ruling?'° The regulation does not have to be the best of all possible interpretations in the *court's opinion. For example, consider Article 23(o)-i of Regulations 101, providing that where spouses file a joint return, the percentage limitation regarding deductions for charitable contributions is based upon the separate rather than the aggregate net income; or Article 11 of Regulations 80, providing that where the executor of an estate exercises the option to value an estate as of a year after the decedent's death, the income received by the estate during the year after death should be included in the estate corpus.'" Under the language of the statute and all available legislative material, the opposite interpretation would in either case be equally permissible; there is no reason except the interests of the revenue to prefer one solution over the other. The court's conclusion in this situation comes down to the simple question whether the particular court believes that the undoubtedly imperative need for revenue should be followed with Draconian severity as a deliberate judicial policy, or whether the construction most favorable to the taxpayer should be adopted in case of ambiguity. ' The construction placed upon a statutory provision by the administrative officials is of course not conclusively binding. 13 Courts must ulti- Those who insist that such a regulation is invalid must make its invalidity so manifest that the court has no choice except to hold that the Secretary has exceeded his authority and employed means that are not at all appropriate to the end specified in the act of Congress." 
(1919).
A definite and well-established administrative practice, even though not reflected in the published rulings at all, may be of "persuasive weight" in construing a statute if the practice is not inconsistent with outstanding court decisions. The weight given to such a practice cannot be considerable, however, since there is no disclosure of the reasons prompting the practice, as there often is in the case of informal published rulings. Moreover, proving such a uniform Bureau practice is naturally a very difficult if not impossible task, especially when the argument is advanced by the taxpayer, as was true in the Sanford case. And a stipulation as to what the administrative practice was may be excluded from consideration by the court on the ground that it involves a legal, rather than factual, conclusion of the stipulators. See Sanford's Estate v. Comm'r, 60 Sup. Ct. 51 (U. S. 1939). Moreover, the rule as to Congressional validation by reenactments could hardly add anything to the weight of such a factor, since it would be stretching fiction to the breaking point to attribute to the legislators familiarity with internal Bureau practices.
13.
The expressions of the courts in speaking of the deference due to regulations vary all the way from statements that a "regulation rises to no higher dignity than an expression of opinion" [Douglas v. Edwards, 298 Fed. 229, 245 (C. C. A. 2d, 1924), [Vol. 49 : 660 mately rely upon their own construction of the statute, not upon the Commissioner's regulations, since it is only by an independent canvassing of the statute's meaning that they can determine whether or not the regulations are reasonably appropriate to the Congressional intent. This is indicated by the fact that a reference to the regulations is usually thrown in toward the end of the opinion, revealing that the court first reached its own conclusion and then examined the regulations to ascertain their reasonableness in the light of that conclusion. Especially is this common in the case of Supreme Court opinions.' 4 More useful than any empty formulae as to the respect due regulations is the technique of consulting such practical considerations as the length of time during which the regulation has been outstanding and has therefore presumably been relied upon,"a the e-xtent of the discretion with which the Commissioner was clothed by the statute,' 6 and the confusion or inconvenience which would ensue from a reversal of the regulations. 
II
Among the innumerable fictions which have formed a part of the science of law, that which holds the record for unrealism is the doctrine that where a statute has been reenacted in the same form after an administrative construction, Congress has silently approved and incorporated the rev'd on other grounds, 269 U. S. 204 (1925) 
THE YALE LAW JOURNAL
existing ruling.' 8 Our tax laws are reenacted so repeatedly that this rule is invoked more often than the general statement as to the validity of regulations standing alone. Unfortunately, the reenactment rule presumes an attention on the part of Congress in connection with tax legislation which is more ideal than real. The thought is that Congress, each time it passes a revenue act, has omniscience as to all outstanding regulations and judicial decisions and that it will be thoroughly diligent to correct by legislation any interpretation with which it disagrees.'" There follows the thought that inaction is action in that a failure to legislate implies an agreement with all outstanding regulations, without any apparent distinction as to their interpretative or legislative character.
20
Anyone cognizant of the processes and exigencies of tax legislation is perfectly familiar with the simple fact that any such presumption is not only artificial, but in large part unfounded. This is particularly true with respect to regulations which are relatively new, and which have been followed by only one or two statutory reenactments. The time lag in tax law 21 is such that frequently many years elapse before litigation brings a regulation of doubtful validity to the battle line. Of course, the regula-18. The unreality of the rule is emphasized in cases such as the Rcynolds case, in which the applicable statutory provision was reenacted in identical form both subsequent to the original regulation and again after an amendment to the regulation.
Strictly speaking, the term "reenactment" should possibly include only those blanket passages of an entire act such as occurred in 1932, 1934, 1936, 1938 and tions themselves are a matter of public record." -But Congress in tax legislation usually hits only the high spots which are forced upon its attention by conspicuous judicial decisions or which are called to its attention by the Treasury and diligent taxpayers.
3 Even long-outstanding regulations are hardly in fact approved by a legislative reenactment of the statute without change. The very regulations involved in the Reynolds case went through many editions, and there were years of litigation on the subject before they were changed.
2 4 This is true in many cases; it is particularly true of a regulation in favor of the taxpayer. In such cases taxpayers will not object and the Commissioner is in the position of having to attack his own regulations or amend them by Treasury decision.
2 5 No person, therefore, could honestly claim that the doctrine of approval by reenactment has any solid factual foundation.
It would now, of course, be a hopelessly late date to deplore this wellsettled rule of construction. On the whole there is no reason to deplore it; though one may denounce the reasoning of the doctrine as a mockery of the facts, one may yet applaud its results. Undoubtedly in most cases it does produce pragmatically desirable results.
-" True, the partiality, rather than impartiality, of administrative rulings constitutes an objection to the theory of validation even where the regulation has been long outstanding. But despite this fact, the doctrine merits some of the respect which the courts have extended to it. One may speak of a law of inertia in law as well as in physics, 2 and upholding the status quo has always been a fundamental policy of the law and may, in fact, have a special relevance in tax law. Applied as a persuasive but not a conclusive factor, the principle affords an increased degree of predictability without causing any inordinate hardship to taxpayers. 8 In other words, the same reluctance properly shown by the courts in declaring an act of Congress not to be within the powers granted by the Constitution is relevant when the issue is the validity of a well-established administrative construction. 29 The rule as to reenactment, therefore, accomplishes a desirable result in adding stability to regulations upon which taxpayers are forced to rely. In view, however, of the fictional quality of the premise underlying the reenactment rule, there is special need for a scrutiny of the consequences of the rule and the limits of its application. We are deliberately substituting "a fraction of reality for the complete range of causes and effects."" And we need to be careful that the rule does not do more harm than good -that a fiction intended for the sake of justice should not work "contrary to real truth or substance of the theory." ' 31 The net result of the rule should be analyzed. 32 As with respect to regulations standing alone, analysis may first be made from the approach of the weight actually attributed by the courts to the reenactment doctrine in arriving at a construction. Is the court putting dress clothes upon the expression of its own opinion, or is it refraining from an opinion because it feels itself bound, or is it bowing to administrative pressure though it disagrees ? 3 The reenactment rule Nor will the rule be applicable where the Treasury practice has not been consistent [Central Real Estate Co., 17 B.T.A. 776 (1929) , petition for review disnissed, 47 F. The legislative materials on a given section might-in fact usually would-show a complete lack of any reference to departmental rulings, and it might be argued that such a circumstance would disprove the supposed intent to effect an implied incorporation of the regulation. But such negative evidence would undoubtedly not avail to defeat the reenactment rule, which is based not so much upon active acquiescence as upon the assumption that the ruling would have come to the affirmative attention of Congress if it had involved any violent departure from the spirit of the act. has suffered the fate of many convenient rules of statutory construction and has been stated so frequently that various statements of it differ materially. 4 Consequently the degree of compulsion in the reenactment rule is a matter of doubt. It is infrequent that the courts are willing to rest their conclusion wholly upon the regulations even when they are buttressed with the implied sanction of reenactment. 3 " Even with legislative reenactment, the regulation in order to be applied must be reasonable and is usually referred to only as strong evidence, rather than the sole support of the construction laid down by the courts. The opinion in the recent Wilshire case makes it clear that the reenactment doctrine is not an absolute, ironclad rule, and if anything might be suggested as a measure of the degree of compulsion in the rule, the length of the period during which a regulation has been outstanding is a sensible test. Where a regulation has been outstanding for a long time, as was the regulation involved in the Reynolds case, and where it has been followed by several reenactments of the statute, its past may become practically impregnable." But where a regulation has been in effect but a short time and has been ratified by only one statutory reenactment, little weight need be given to the negative sanction involved in the reenactment. Any other rule would fly in the face of the realities of the legislative process, since it takes time to develop the implications of any regulation on a controversial subject. There must be a conflict of ideas, and cases must be brought to the courts before it can reasonably be assumed that the subject of the regulation 34. Judge Stone pointed out in Walker v. United States, 83 F. (2d) 103, 106-7 (C. C. A. 8th, 1936) a number of variations in the statement of the rule-such as that the executive construction after repeated reenactment has the "'force of law"'; that it "'must be accepted"'; that it "'will not be overturned except for very cogent reasons"; that it should be given "'great weight, even if we doubted the correctness of the ruling'"; that it will not be "'disturbed except for reasons of weight'"; that "'were the matter less clear"' the court "'should be constrained' to follow it"; and that it should be followed "'when not plainly erroneous' ". judge Stone concludes that a "'afe statement" of the rule is that "where a statutory provision is ambiguous, and the executive department which must apply and enforce it declares a construction (not in itself ambiguous . . . . ) for administrative purposes, and thereafter Congress re-enacts the provision without substantial change, the courts will accept that construction unless it be 'plainly erroneous.!"
See Taft v. Comm'r, 304 U. S. 351 (1938).
It is true that in Helvering u. Winmill, 305 U. S. 79 (1938) , upholding a regulation that brokers' commissions on the purchase of stock should be added to the stock's cost basis rather than deducted as an expense, Justice Black confined his discussion almost completely to the Treasury regulations. See Note (1938) 33 ILL. L. REv. 468. But even here the Court unquestionably assumed the independent reasonableness of the construction set forth in the regulations, which were plainly an admissible interpretation of the statute and which neither the Treasury nor Congress had evinced any desire to alter. has come to the attention of Congress. Moreover, any other rule would be a perilous one. It would have the twin effects of compelling timidity in a rule-making Commissioner and requiring Congress to examine into every phase of the revenue regulations before it dared pass a comprehensive revenue act. And the weight to be given to the rule under discussion should also depend upon whether there are outstanding Board and court decisions in conflict with the rule stated in the regulations. Here we have a conflict of statutory rules of construction, for a judicial, as well as an administrative, construction of a prior act may be sanctioned by Congressional reenactment. In other words, where Congress uses language which has been construed by the courts it must be assumed to have employed that language in the sense in which the courts had previously construed it." This presumption, in fact, is more defensible than the related presumption as to administrative constructions, since Congressional familiarity with a judicial construction is equally possible and since a judicial holding is a more impartial ruling, rendered in a litigated proceeding rather than in an ex parte regulation."
The most familiar limitation upon the doctrine as to reenactment is the qualification that if the regulation definitely goes beyond the limits of the statute, no amount of legislative reenactment will validate the ruling." 0 To hold otherwise would mean that taxpayers could never rely even upon the clearest terminology of the statute. A regulation which does not carry into effect the will of Congress as expressed in the statute, and which operates to create a rule out of harmony with the statute, is "a mere nullity." ' Mass. 1938) . This fact could hardly of itself preclude the doctrine of legislative adoption from applying, since the fact that formal regulations are still outstanding and unamended is more significant than the fact that in an isolated case the government may be attacking the same regulations. Nevertheless, the fact that the Government itself does not regard the administrative interpretation as universally controlling does reveal that administrative needs and interests are not always best served by the rule announced in the regulations, which somewhat weakens the premise for implied legislative acceptance. Cf. Sanford's Estate v. Comm'r, 60 Sup. Ct. 51 (U. S. 1939). A. 10th, 1936) , qualifying the rule as to legislative adoption of an executive construction by the phrase "unless it is clearly inconsistent with a statute. " See Note (1939) troversy centered about the now twenty-year-old counterpart of Article 48 of Regulations 45, promulgated in 1920 and providing that a lessor might be taxed annually for a proportionate share of the value of lessee's improvements. The lower court in ruling against the taxpayer expressed the view that Congress had, by reenactments over a period of many years, put its seal of approval upon the administrative interpretation. This theory, however, was rejected by the Supreme Court without the dignity of any answer beyond the brief statement that "Treasury Regulations can add nothing to income as defined by Congress." The regulation was therefore rejected as invalid despite its numerous repetitions.
Similarly, the Eighth Circuit Court of Appeals recently had occasion to point out that "A plainly erroneous departmental construction does not become correct by any subsequent reenactment of the provision of the statute to which it pertains." 4 2 In this case the taxpayer had established a term trust, administered by himself as trustee, and the Government was attempting to tax the income to him under Article 166-1 of the income tax regulations. Even though this article had appeared in successive regulations, the court held the interpretation void as being "in direct conflict with the plain language and the meaning of the statute." The court's position was bolstered by the fact that a year before the regulations in question had been promulgated, the Commissioner had failed in an attempt to have the statute itself amended to conform with his views. In the eyes of the court, this fact clearly demonstrated the Commissioner's lack of faith in his own contention under the existing phraseology of the statute.
Also, where the law is so plain as to render the particular regulation superfluous, the subsequent reenactment of the statute does not constitute an adoption of the administrative construction."' In other words, even if the regulation is not palpably erroneous, legislative reenactment may not operate to make it part of the law if the statute itself is sufficiently clear even without the aid of any regulation. If there was no need for the regulation originally, the reenactment of the statute will not supply that need. The reenactment rule must of course also be qualified by the thought that the Commissioner cannot, even by a regulation which conforms to the statute, undertake to subject to tax what is not income. Thus in two recent cases 44 an administrative interpretation which had survived the passage of four revenue acts was declared invalid despite this history of apparent Congressional approval. By Article 58 of income tax Regulations 74, the taxpayer had been given the option of reporting the entire proceeds from a sale of stock rights in gross income or apportioning part of the cost of the original stock to the rights. The first alternative, however, had already been declared unconstitutional by the Supreme Court. 5 Even though the regulations offered a second, and constitutional, method of reporting the gain upon a sale of rights, it was held that no amount of legislative reenactment could give validity to regulations which were beyond the legislative power of Congress itself." 46. Where the administrative interpretation raises issues of constitutional power, the doctrine of approval by reenactment would involve the unwarranted assumption that Congress intended to exceed its legislative powers; therefore, in such a case the reenactment doctrine must yield to the even stronger constructional canon that Congress intended a meaning which would clearly preserve the constitutionality of the statute.
47. XIII-1 Cum. BULL. 36 (1934) . 
USE AND ABUSE OF TAX REGULATIONS
Commissioner. The circuit court of appeals reversed the Board and held with the taxpayer.
The rule of the regulations before amendment was that if a corporation purchased any of its stock, and held it as treasury stock, the sale thereof constituted a capital transaction so that the proceeds should be treated as capital and not as income. The supplanted regulations contained the following categorical general statement: "A corporation realizes no gain or loss from the purchase or sale of its own stock." T. D. 4430, on the other hand, qualified this broad rule by a statement that where a corporation dealt in its own shares "as it might in the shares of another corporation, the resulting gain or loss is to be computed in the same manner as though the corporation were dealing in the shares of another. So also if the corporation receives its own stock as consideration upon the sale of property by it, or in satisfaction of indebtedness to it, the gain or loss resulting is to be computed in the -came manner as though the payment had been made in any other property. Any gain derived from such transactions is subject to tax, and any loss sustained is allowable as a deduction where permitted by the provisions of applicable statutes." 
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These facts raised the question whether the amendment effected by T. D. 4430, and impliedly sanctioned at least as to the future by subsequent reenactments of the statute, could be applied retroactively in the face of an administrative construction to the contrary which had also been sanctioned by subsequent reenactments of the statute. In its brief in the Reynolds case, the Government cited what it called an "impressive" number of cases supporting the reenactment rule. 2 The Government also pointed to two cases in which the Supreme Court in fact gave effect to amended regulations despite reenactment of the statutory provisions while former regulations were in force. In one of these cases, Murphy Oil Company v. Burnet, 5 3 the regulations, as amended in 1926, were held to govern the allowance for depletion in respect of royalties received in 1919 and 1920, when the 1918 Act was in force. The other of the two cases, Morrissey v. Commissioner," involved the meaning of the term "association." In determining that meaning for purposes of the 1918 and 1921 Acts, the Commissioner promulgated a regulation to the effect that if the beneficiaries of a business trust had a voice in the business, the trust was an association."
Then the Supreme Court decided Hecht v. Malley, 5 6 and the Treasury issued new regulations to the effect that even in the absence of control by the beneficiaries a trust constituted an association if the trustees of an operating trust were associated like corporate directors for the purpose of a business enterprise. 7 The Court held that the subsequent regulations should be applied despite legislative reenactment while the earlier regulations were in force, and stressed the range of administrative power to re-examine and reformulate its construction of the statute in the following language: 1504.
[Vol. 49: 660 "As the statute merely provided that the term 'corporation' should include 'associations,' without further definition, the Treasury Department was authorized to supply rules for the enforcement of the Act within the permissible bounds of administrative construction. Nor canithis authority be deened to be so restricted that the regulations, once issued, could not later be clarified or enlarged so as to meet administrative exigencies or conform to judicial decision. . . . We find no ground for the contention that by the enactment of the Revenue Act of 1924 the Department was limited to its previous regulations as to associations. . . .,,s
These two cases did not dissuade the Supreme Court from the view that the Commissioner had no power retroactively to change the earlier regulations. The Supreme Court, affirming the court below, decided that no retroactive effect was permissible." Section 605 of the 1928 Act gave the Treasury power to correct misinterpretations, inaccuracies, or omissions under regulations, and thereby to affect cases in which taxpayers' liability had not been finally determined, unless in the judgment of the Treasury some good reason required that such alterations operate only prospectively. 60 The clear implication of this provision is that an amended regulation is ordinarily applied with retroactive effect. 61. The mere use of the word "retroactive" is frequently sufficient to make even the hardiest of taxpayers turn pale. Nevertheless, the retroactivity of interpretative regulations is not per se any basis for objection, even though the regulations are made retroactive for a greater period than the permissible period of retroactivity for net% statutory amendments. See Welch v. Henry, 305 U. S. 134 (1938) , rchcaring denied, 305 U. S. 675 (1938) . A practical differentiation must, of course, be drawn between regulations supplanting or amending prior interpretations and those which represent the Commissioner's first construction of the statute. In the first situation, taxpayers will have relied upon the first construction, and there is an obvious inequity in a retrospective application of amendments changing that construction. Even the current possibility of closing agreements for future as well as completed transactions is too narrow a device to afford adequate protection against such inequities.
Nevertheless, in view of the fact that regulations are generally interprelative, rather than legislative, they must ordinarily be granted retrospective application. Their oparation in this respect has been compared to that of a judicial construction: both types of rulings theoretically construe the law as it edsted continuously since the date of its this statutory authority, the Court held, did not extend to the length of authorizing the Treasury to repeal a rule of law established by its own administrative construction reinforced by a number of statutory reenactments.
• It does not require a vivid imagination to visualize the sweeping implications of this decision. Though the Reynolds opinion was carefully limited to an executive interpretation of a "general" provision such as Section 22(a) which had been "uniform" for many years, vague implications of the opinion promised trouble for both taxpayers and Government. 2 Although the result was a victory for the taxpayer upon its particular facts, it is frequently true in tax law as well as elsewhere that "Nothing except a battle lost can be half so melancholy as a battle won."
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The grim fact is that the application of the reenactment rule can more often be urged with profit by the Government than by taxpayers. Furthermore, if there is a danger that every executive construction may become unalterably frozen into the statute by reenactment, the inevitable tendency will be for the Treasury to rule every doubtful issue increasingly in its own favor and force taxpayers into increased litigation.
Also, the Reynolds case could hardly have meant to establish a rule that a plainly erroneous regulation may be validated by subsequent statutory reenactment; the Supreme Court must have meant to limit the effect of the decision to regulations interpreting broad provisions of the statute in respect to debatable questions. The opinion of the Supreme Court refers to the opinion of the court below, which was affirmed, as having found it unnecessary to decide the question whether a gain on the sale of treasury stock is capital gain and not income, 6 4 because this was "at least a debatable question and the regulation was, therefore, proper as an interpretation of the meaning of the section. then went on to add: "We agree that § 22 (a) is so general in its terms as to render an interpretative regulation appropriate."" c This language must be regarded as a premise of the Reynolds case, and as an indication that the Supreme Court did not regard the original ruling as palpably erroneous. As has been pointed out, 7 where the law is plain, the subsequent reenactment of the statute does not constitute the adoption of an administrative construction which is in plain contravention of the statute.' Thus in the Manlhattan General Equipnment case, c o it was stated that, to be valid, a regulation must be consistent with the statute and must be reasonable. The original rule, to be validated by reenactment, must be correct, or if it does not reflect the only correct rule, it must reflect a rule that is not plainly erroneous. If these conditions are not fulfilled, the regulation never acquires any original life, and an amended regulation becomes the primary and controlling rule in respect to the situation presented because it first points the way for correctly applying the antecedent statute. Thus, amended regulations have often been applied to transactions wholly completed before the change, where the old regulation was in conflict with the statute but the new regulation was in harmony with it." 0 Those who depend blindly upon the reenactment rule without examination into the character and reasonableness of an original regulation which has been followed by statutory reenactment may be rudely awakened when the court's attention is called in their cases to this necessary qualification of the Reynolds doctrine.
Other questions rushed to the foreground as a result of the Reynolds case. To what extent was the rule there established founded upon the specific facts of that case, particularly the fact that the regulation there attempted to be changed had been in effect and relied upon for so many 66. Compare the language of the same Justice in Koshland v. Helvering. 293 U. S. 441, 446 (1936) .
67. See p. 668 supra.
68. Where the line should be drawn between this situation and the Reynolds case is a question of degree which will give trouble until "a mathematical line is arrived at by the contact of contrary decisions" in relation to each particular tax problem; even then the line will be arbitrary in the sense that "it might equally well have been drawn a little farther to the one side or to the other . . . " HoLMss, TJME Co Jrox Lwv ( Even where the original regulation was a permissible construction under the letter of the statute, it is possible that an amended regulation might be allowed to operate retrospectively despite the Reynolds case if the earlier regulation had not received the added weight of Congressional approval through reenactment.
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years and had been fortified by so many reenactments ?71 Would the same decision have been made with respect to a regulation which had been followed by a single legislative reenactment; or must there be more than one reenactment, and if so, how many ?72 To what extent was the decision in the Reynolds case dictated by the consideration that the regulation in question dealt with an ambiguous statutory provision of doubtful meaning ?
7
Would the same rule be applied where the statute merely expressed a general rule investing the Treasury with authority to promulgate regulations appropriate to its enforcement, 74 showing clearly that Congress intended to rely upon the practical experience of the Treasury for its administration?
The most pressing question was explicitly reserved7 in the Reynolds opinion: does the rule established by a long-outstanding regulation sanctioned by reenactment become imbedded in the statute 70 to such an extent that even its prospective alteration requires a legislative declaration, or may the Commissioner amend regulations for the future even though the original ruling has received legislative approval by reenactment? If he may not do so, then the added stability produced by the reenactment doctrine may be accomplished at too great a cost -in terms of a shackled Commissioner, who may not change regulations when the development of a law has shown him the way, and also in terms of a requirement upon Congress that it particularly correct each mistaken executive construction under penalty of incorporating it into the fabric of the statute." 1 Can this delicate balance between stability and flexibility be achieved by the adoption of a rule that is not too inexorable? These questions are as important as any in the tax field today.
IV
It was not long before the question was raised of the power of the Commissioner, in the face of a previous regulation fortified by statutory reenactments, to amend for the future by means of a new regulation contradicting the previous rule. In the famous Ambassador Petroleum 72. A refinement of this question arises as to whether, in seeking an implied Congressional adoption, the courts may consider the number of reenactments up to the date of litigation or (as would appear more proper) only those which antedated the taxable transaction in question.
73. Koshland v. Helvering, 298 U. S. 441, 446 (1936 [Vol. 49 : 660 case," the question involved was whether development expenses which the taxpayer had elected to deduct for computing taxable net income in the case of oil wells should also be deducted in computing the net income from the property for purposes of Section 204(c) (2) of the 1926 Act; 50% of this net income was a limitation upon percentage depletion. The Ninth Circuit Court of Appeals held that such expenses should not be deducted, and supported its conclusion by referring to the reenactment of the statute without change after an administrative construction supposedly to the effect that "development" expenses should not be deducted. This case did not go to the Supreme Court,h but the question involved ultimately had to be authoritatively answered and finally came before that Court in the IYilshire case. 80 In this case the same circuit court of appeals, affirming the Board,"' held that in determining the net income of the taxpayer from the property under Section 114(b) (3) of the 1928 Act, there should not be deducted development expenses which the taxpayer, in accordance with an election given him by the regulations, 8 2 had deducted for purposes of computing net income upon which the tax was laid. 8 3 In concluding that the phrase "net income . . . from the property" referred to operating profit, the court relied almost entirely upon the reasoning that the Treasury had so construed previous statutes, and that this construction had been ratified by subsequent reenactment of the statute. Certainly the Treasury had so construed and applied the 1921 and 1924 Acts. 8 4 When the 1928 Act was passed, the same construction was outstanding as to discovcry depletion in the case of mines, but not as to percentage depletion in the case of oil and gas wellsY8 By regula-tions issued under the 1928 Act 86 on February 15, 1929, and foreshadowed in a General Counsel's Memorandum, 87 issued in September, 1927, the Treasury undertook to follow the practice, disapproved of in the Ambassador case, of compelling the deduction for purposes of the net income limitation upon .percentage depletion of development expense which the taxpayer elected to deduct for purposes of computing the net income upon which he was taxed.
88
It was argued in the Ambassador case, and again in the Wilshire case, that the failure to deduct development expense in computing net income from the property for depletion purposes, when the same expense had been deducted in computing the taxable net income, amounted to a double deduction 8 9 and there were many who felt that this .argument had considerable force. Judge Garrecht in the Ambassador case replied to this argument by stating that it did not sufficiently consider the administrative and legislative history, and Judge Denman in the Wilshire case replied by saying that the argument had weight only when excluding those "future effects of the regulation on which it is based."
This and further 90 reasoning did not satisfy a persistent Treasury, which finally contrived to secure a conflicting decision in the what it was made to mean in 1932 when Congress reenacted the depletion clause without change. The circuit court of appeals held that the taxpayers were not required to have the "prescience to discern a difference in Congressional viewpoint two years in the future." Comm'r v. Wilshire Oil Co., 95 F. (2d) 971, 973 (C. C. A. 9th, 1938 ), rced, 60 Sup. Ct. 18 (U. S. 1939 ), rehearing denied, Dec. 11, 1939 89. This argument is made by the Government in the Wilshire case in its brief, pp. 7, 16, 27, 28. 90. No attempt is made in this discussion to cover other phases of the court's reasoning. The emphasis here is on the development of the principle established by the Reynolds case.
91. Comm'r v. F. H. E. Oil Co., 102 F. (2d) 596 (C. C. A. 5th, 1939 ), rev'g Board Memo. Op., C. C. H. B.T.A. Serv. Memo. Dec. No. 9751-B, aff'd, 60 Sup. Ct. 26 (U. S. 1939 .
92. This argument will be found at pp. 17 to 19 of the Government brief in the Wilshire case. The argument is that the depletion allowable previous to the 1926 Act for years previous to 1925 was discovery depletion which was changed in the 1926 Act to percentage depletion. [Vol. 49 : 660 admitted, probably erroneously, 3 that while the old construction was continued under the 1926 Act for a time, it was changed in 1927."' Thereafter, beginning with Article 221(i) of Regulations 74, promulgated in February, 1929 under the 1928 Act, the administrative construction was formally changed so that it became substantially the same as the construction later adopted under the 1932 Act." The court was therefore able to reason that the rule of legislative approval gained nothing from the enactment of the 1926 Act, since it was not applied under that act for a sufficiently long period" 0 to estop the Commissioner from changing it if he should be convinced that it was wrong. The court adopted the Government's argument that there should be consistent treatment, and held that the election to deduct intangible cost of drilling and development as expense bound the taxpayer to the same treatment in determining net income from the property for the purpose of applying the 50% net income percentage depletion limitation." Here was the square conflict sought by the Treasury; the Supreme Court was practically bound to intervene. It did so by granting certiorari in both the We are not at the moment concerned with the effect of the Reynolds and Wilshire decisions from the standpoint of the immediate technical questions involved, but rather from the standpoint of their bearing on the broad question as to the effect of statutory reenactments upon outstanding executive constructions. In the Wilshire case the Government reiterated its insistence upon the "familiar" rule that successive or subsequent reenactment carries with it legislative approval of previous regulations."° The Government then went on to distinguish the Reynolds case by limiting it to cases in which the Commissioner attempted to give a retroactive effect to amended regulations. The Wilshire case was argued to involve no such attempt, but merely an attempt to apply an amended (1) It was held that there was no basis for a claim of retroactivity. The new regulations, Regulations 74, Article 221(i), "applied prospectively only and did not purport to reach back to earlier years when the taxpayer relied upon a different rule or practice."' 1 3 One making an election in his 1925 return "took the risk" that the method of treatment of depletion might be changed by Congress or, where the power existed, by the Commissioner.
(2) A further answer to respondent's contention of inequity was that a new election with respect to the deduction of intangible development expense was given on June 18, 1927, extending for a six-months' period, during which period General Counsel Memorandum 2315 clearly stated to taxpayers the burdens which would flow from the benefits of deducting such costs as expense.
(3) Mr. Justice Douglas then stated the Court's opinion that the new regulations were valid irrespective of the above considerations because the administrative construction under the 1921 Act which had received legislative approval in the 1924 Act did not survive the enactment of the 1926 and 1928 Acts. There was no such administrative construction under the 1926 Act to which Congress could have given approval in the 1928 Act; the more reasonable inference was that the phrase "net income from the property" had been restored to its original ambiguity, which meant that it was again susceptible to a new administrative construction.
(4) The final line of argument sustained the validity of the contested regulations on broad grounds of administrative policy. For the Court wisely saw peril for the rule-making powers of the Commissioner. "Tax statutes and tax regulations never have been static. Experience, changing needs, changing philosophies inevitably produce constant change in each." "Experience and new insight can be expected to produce rather constant change," particularly in connection with a technical subject. Restrictions on the rule-making power "should not be lightly imposed where the incidence of such rules as are promulgated is prospective only.V 104 More than that. The entire statutory reenactment rule needed restating, at least in connection with prospective changes in regulations. The Court seized the occasion:
". .. The oft-repeated statement that administrative construction receives legislative approval by reenactment of a statutory provision, without material change . . . ,covers the situation where the validity of administrative action standing by itself may be dubious or where ambiguities in a statute or rules are resolved by reference to administrative practice prior to reenactment of a statute; and where it does not appear that the rule or practice has been changed by the administrative agency through exercise of its continuing rule-making power. It does not mean that a regulation interpreting a provision of one act becomes frozen into another act merely by reenactment of that provision, so that the administrative interpretation cannot be changed prospectively through exercise of appropriate rule-making powers. . . . The contrary conclusion would not only drastically curtail the scope and materially impair the flexibility of administrative action; it would produce a most awkward situation. Outstanding regulations which had survived one Act could be changed only after a pre-view by the Congress. In preparation for a new revenue Act the Commissioner would have to prepare in advance new regulations covering old provisions. Their effectiveness would have to await Congressional approval of the new Act. The effect of such procedure, so far as time is concerned, would be precisety the same as if these new regulations were submitted to the Congress for approval. Such dilution of administrative powers would deprive the administrative process of some of its most valuable qualitiesease of adjustment to change, flexibility in light of experience, swiftness in meeting new or emergency situations. It would make the administrative process under these circumstances cumbersome and slow: Known inequities in existing regulations would have to await the advent of a new revenue act. Paralysis in effort to keep abreast of changes in business practices and new conditions would redound 104. Helvering v. Wilshire Oil Co., 60 Sup. Ct. 18, 23, 25 (U. S. 1939), rehearihg denied, Dec. 11, 1939. at times to the detriment of the revenue; at times to the disadvantage of the taxpayer. Likewise the result would be to read into the grant of express administrative power' an implied condition that they were not to be exercised unless, in effect, the Congress had consented. We do not believe that such impairment of the administrative process is consistent with the statutory scheme which the Congress has designed." 10 5
The Court could go no further in a case involving only a prospective change in the regulations. The warning to be served upon both Government and taxpayers is that the reenactment rule is not so broad as is sometimes supposed by those who would use it to their advantage where a retroactive change is made in the regulations. For the rule has its limitations, and will not lightly be stretched to cover cases in which there has been too little uniformity, or in which there is judicial disagreement, or in which the regulations are themselves ambiguous, or where the statute is plainly to the contrary. Even as to the past the rule has its principal application to ambiguous or general statutes where the old regulation takes a position in debatable territory. And as to the future, an amendment of the regulations may be a valid exercise of the Commissioner's power despite continued reenactment approving a prior practice. Moreover, the validity of such a prospective change may not have to await the sanction of a new reenactment of the statute.
The opinion in the Wilshire case affords the most satisfactory and incisive discussion of the reenactment rule that has yet been handed down by any court. Cogent and convincing arguments are advanced for some degree of flexibility in administrative interpretation. Although in view of our annual Congressional sessions the need for elasticity to meet changing business conditions may not be so crying a demand as the opinion makes it appear, nevertheless the Court's result was the inescapable practical solution. While the possibility of two different constructions placed upon the same statutory language may seem almost humorous in its lack of logical consistency, yet the law must often break through logical straitjackets. It is too much to expect that every regulation should originally be announced in perfect form; a Commissioner from whom such perfection was demanded would do nothing in preference to doing wrong at a severe penalty. And a statute is a living thing; it is not an unyielding mummy cloth in which the thoughts of Congress are rigidly wrapped and sealed forever.
Still the case suggests its dangers, which lead one to hope that the Treasury will apply its doctrine in accordance with rules of *fairness. The Wilshire situation involved regulations offering the taxpayer certain benefits in the form of deductions if he were prepared to accept correlative burdens. Would the case permit the Commissioner to impose 105. Id. at 24.
[Vol. 49 : 660 greater burdens upon the electing taxpayers by subsequent regulatory amendments, albeit they might operate only prospectively? That question was neatly sidestepped by the Court on the somewhat tenuous ground that an informal opinion issued approximately two months prior to the final date set for the taxpayer's election warned of the burdens to be assumed. One is forced to wonder what the result would have been had this General Counsel's Memorandum not been issued. Moreover, the fact that a hiatus in the regulations had apparently occurred under the 1926 Act, thereby restoring the statutory language as used in the 1928 Act to its "original ambiguity," prevents the opinion on its precise facts from being authority for any universal assumption that all regulations may be prospectively amended despite prior statutory reenactment. Nevertheless the language of the Court is sufficiently broad to cover a situation wherein the original administrative practice had been continuous and uniform. It is also so sweeping in its tenor as to render of little significance any distinction between purely interpretative regulations issued under the general aegis of Section 62 and regulations specifically authorized by particular provisions of the statute.""'
CONCLUSION
Few problems are of more permanent importance in tax law than the administrative background of interpretative problems. Much ink, though perhaps less thought, has been devoted to the complexities of our tax laws. Without attempting to defend or attack this intricate structure, 101 it must be pointed out that a complex business civilization breeds problems which cannot be met by a revenue act phrased in grammar-school English. And furthermore it is essential to a proper administration of the statutes that a flexible discretion be vested in the administrative authorities. Any doctrine analogous to estoppel or stare decisis as applied to administrative interpretations would defeat their very purpose. Especially is this true today in view of the innumerable Supreme Court decisions which represent the ultimate interpretation of our taxing statutes and which frequently necessitate a reversal or modification of existing administrative policies. On the other hand, the goodwill of taxpayers obviously cannot be maintained if the interpreting officials change their position with the agility of trapeze performers. Even though retroactive changes in the regulations or in more informal bureau opinions within a stated period, pass upon the reasonableness and validity of any retrospective amendment to the regulations. The Board's unquestioned technical equipment and competence in tax matters would assert itself favorably in such a function." 9 109. The approval of administrative regulations by some agency or authority other than that which first drafts them is a common type of control. Such a method has the advantage .that an authority or body not charged with the task of administration is naturally less partial and less departmentalized in its viewpoint. See BLrAcnLY A.D O.,TmA:m, op. cit. sipra note 108, at 84.
